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From: Michelle Ahlberg [mailto:mahlberg@scu.edu]  
Sent: Sunday, March 24, 2013 11:41 AM 
To: PEPRA Regulations 
Subject: Comment re: Proposed PEPRA regulations 
 
I would like to offer two comments regarding the regulatory actions 
that the Board of Administration of the California Public Employees’ 
Retirement System proposes. 

  

     1.       A loophole from the application of the Pension Reform 
measures (PEPRA), enacted by the California Legislature in 2013, is 
being created through the proposed definitions of ‘new member’ and 
‘classic member’. 

  

The proposed definition of a ‘new member’ is to be synonymous with 
the current definition of ‘new member’ (Government Code § 
7522.04(f)), which describes that in order for ‘new member’ status to 
be conferred on an employee a break in service must be between two 
separate employers. 

§ 7522.04(f)(3) An individual who was an active member in a 
retirement system and who, after a break in service of more 
than six months, returned to active membership in that system 
with a new employer. For purposes of this subdivision, a 
change in employment between state entities or from one school 
employer to another shall not be considered as service with a 
new employer. 

  

The proposed definition of a ‘classic member’ uses Government Code § 
7522.04(f), and says ‘classic members’ are those members who do not 
meet the definition of a ‘new member.’  

  

This results in a loophole to evade the effect of the Pension Reform 
Legislation of 2013. A public employee, who has had a break in service 
of more than six months would be able to evade the status of ‘new 
member’ by returning to their former employer first, before continuing 
on with a career in public service at the more beneficial formula rates 
for classic members. 
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For example:  

Employee X works for Agency A (CalPERS-covered employer), then 
leaves Agency A.  

Ten years later, Employee X returns to Agency A.  

A month later, Employee X leaves Agency A and goes to Agency B 
(CalPERS-covered employer).  

  

Under the proposed regulations, Employee X would be a ‘classic 
member’ merely due to their gaming of the pension regulations, by 
returning to their former employer first.  

  

If this loophole was not intended, Government Code § 7522.04(f)(3) 
should be amended, prior to its addition as Section 579.1 to the CCR. 
The current language of ‘with a new employer’ and the second 
sentence should be removed.  If specific exceptions are intended, 
those should be stated explicitly.  

  

Alternatively, to remove this loophole, specific language could be 
included in proposed addition of section 579.4, which defines ‘break in 
service.’ Language along the lines of “a break in service of more than 
six months with the same employer, if ended after 1/1/2013, shall 
constitute a break in service for purposes of the ‘new member’ 
definition.” 

  

     2.       The proposed addition of section 579.5 to the CCR, defining 
the phrase ‘similarly situated,’ is still not clear. 

  

The phrase ‘similarly situated’ will determine the amount of the 
employee’s payroll deduction, and so it should be clearer. Government 
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Code § 7522.30(c) states that new members shall pay at least 50 
percent of the normal cost or the current contribution rate of similarly 
situated employees, whichever is greater, but then § 7522.30(f) puts 
§ 7522.30(c) on hold if it would impair any terms of a contract, 
including a memorandum of understanding, until that contract has 
expired (or been renewed, amended or extended). Many bargaining 
units have negotiated to pay more than 50 percent of the normal 
costs, so new employees, if they are similarly situated, would be 
subject to the higher contribution rates.  

  

The proposed regulation is intended to clarify when employees are 
similarly situated, which would mean that ‘new members’ would pay 
the same contribution rate as ‘classic members’, if higher than 50 
percent of the normal cost, until the current contract expires. 
However, the proposed regulation lists factors such as similarity in job 
duties, work location, collective bargaining unit, and then a catch-all of 
‘other logical work-related characteristics.’ This does not clarify the 
phrase ‘similarly situated.’  

  
If any of the factors are determinative, such as work location, or 
collective bargaining unit, those should be stated plainly. Additionally, 
‘other logical work-related characteristics’ is too broad. It may be more 
functional for employees and employers alike to give the factors of 
employees who are not ‘similarly situated.’  
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