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RESPONDENT CITY OF BELL'S ARGUMENT

Dear Ms. Swedensky:

Pursuant to Barbara Moseman's February 28, 2013 letter in the above-referenced matter,
Respondent CITY OF BELL (hereafter "Bell" or "City") submits argument to the Board
regarding Proposed Decision OAH 2012020198, which is scheduled to be considered by the
CalPERS Board on April 17, 2013.

SUMMARY

The City does not dispute and, in fact supports, the conclusion in the Proposed Decision
that Ms. Spaccia's compensation pursuant to her July 2003 employment contract with the
City should be deemed her"final compensation" for purposes of determining her retirement
benefits; however, the City does dispute the conclusion that Ms. Spaccia is entitled to the five
years of "airtime" purchased on her behalf by the City of Bell. The analysis in the Proposed
Decision on the "air time" issue is legally incorrect because (1) the City did not approve the
payment of "air time" to Ms. Spaccia, (2) the receipt of City-paid "air time" was not a
condition of Ms. Spaccia's employment contract with the City, (3) the law does not allow an
employer to pay for "air time" of an employee, (4) the City's purchase of "air time" for Ms.
Spaccia violates the California Constitution in that it is an illegal gift of public funds, and (5)
CalPERS is not estopped from denying Ms. Spaccia the benefits of the City-purchased "air
time." Accordingly, the Board should reverse the Proposed Decision's conclusion as to "air
time."

Further, after reversing the Proposed Decision as to "air time," the Board should adopt a
Final Decision as precedential because there are currently ten (10) more pending appeals by
current and former Bell elected officials and employees where CalPERS' denial of the
unauthorized purchase of "air time" bythe City is directly at issue.
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ARGUMENT

A. The Purchase Of Ms. Spaccia's "Air Time" Was Neither Authorized Bv The
City Nor A Benefit Under Ms. Spaccia's Employment Agreement

The Proposed Decision addresses the Additional Retirement Service Credit ("air time")
issue at pages 18-20; however, nowhere in such discussion is there any mention, let alone
consideration, of the fact that the City did not authorize the purchase of "air time" for Ms.
Spaccia. Simply put, Ms. Spaccia, who was the City's Finance Director at the time, drafted a
check made out to CalPERS for $71,085.39 to be drawn from City funds and mailed it off to
CalPERS to receive her five years ofairtime.

Spaccia has the burden of proofto show, by a preponderance ofthe evidence, that she is
entitled to the City-purchased "air time." Evidence Code sections 500 and 550; Greatorex v.
BoardofAdministration (1979) 91 Cal.App.3d 54, 57 As such, Spaccia must showthat the Bell
City Council approved the $71,085.39 expenditure for Spaccia's "air time." She hasnot done so,
and cannot do so. Nowhere in therecord before this Board is there aCity Council agenda where
the purchase of Ms. Spaccia's "air time" by the City was to be considered by the City Council;
nowhere in the record is there any minutes of City Council meetings showing that a $71,085.39
"air time" expenditure hadbeen approved; and, nowhere in Ms. Spaccia's 2003-04 or 2004-05
employment agreement is there anyrequirement for the City to purchase five years of"air time"
for Ms. Spaccia. Sonotonlydoes Ms. Spaccia fail to show her entitlement to the"air time" by a
preponderance ofthe evidence, shedid notevenproduce a scintilla ofevidence in support of such
claim. Accordingly, Ms. Spaccia is notentitled to keep the"air time" that the City"purchased"
for her, and CalPERS is required by law to return the $71,085.39 to the City. People v. Robert
Rizzo et al (2d Dist, March 20, 2013) B236246 ["...the recipient of funds under the void
ordinance or contract may beliable tothe City inrestitution..."].'

In fact, What Ms. Spaccia did, may well have constituted a crime. Penal Code section 424
states (in relevantpart):

424. (a) Each officer ofthis state, orof any county, city, town, ordistrict ofthis state, and every
other person charged withthe receipt, safekeeping, transfer, ordisbursement of public moneys,
who either:

1. Without authority of law, appropriates the same, or any portion thereof, to his or her own
use, or to the use ofanother...

Is punishable by imprisonment in the state prison for two, three, or four years, and is
disqualified from holding any office in this state.

Courts interpreting section 424 have given it broad application. Any useofpublic funds not
authorized by law constitutes aviolation of section 424. People v. Battin (1978) 77 Cal.App.3d
635,657. Actual possession ofthe public funds is also unnecessary, so long as the person has
some degree ofcontrol over thedisbursement of public funds. People v. Groat (1993) 19
Cal.App.4th 1228,1232 The victim's remedy for violation of Section 424 is restitution. Penal
Code section 1202.4

Of course it is not for this Board to determine whether Ms. Spaccia committed a crime.
Penal Code section 424 is noted only to show that Ms. Spaccia's failure to produce evidence
showing that the City authorized the purchase of her "air time" was not an oversight, but that
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B. Employers Are Prohibited From Purchasing "Air Time" For Employees
TheProposed Decision, at pages 19-20, concludes that there is nothing prohibiting "an

employer from making the ["air time"] contribution on the employee's behalf...[n]or was any
legislative history related to the enactment of Government Code 20909 [which authorizes the
purchase of"air time"] offered to support CalPERS' assertion." In response, the City submits
that the Proposed Decision is legally erroneous because the statute on its face states that
"members" must make the contributions andsubstantial—in fact overwhelming—legislative
history was indeed proferred by CalPERS in support ofthe position that employers cannot
purchase "air time"on behalfofemployees. SeeCalPERS' Closing Argument, pages 14-15
and supporting Exhibits.

The general rule in statutory construction is to give statutes their "plain meaning" if it is
clear. In this case, it is clear that "member" means a "memberofCalPERS." If the Legislature
meant "member, or employer on behalfof the member" it would have said so.

The legislative historyofGovernment Code section 20909 supports the "members only"
interpretation. The Concurrence In Senate Amendments for AB 719 states that:

"Accordingto CalPERS, this benefit is intendedto be cost neutral to employers. The
member pays the full present value cost ofthe additional service credit."

As such, it appears that an employer may facilitate an employee'spurchase of "air time" (e.g.
through a member's payroll deductions or "cut the check"), but may not bear any ofthe
financial burden, for otherwise the purchase of"air time" would not be cost neutral to
employers.

Further, the Concurrence in Senate Amendments for AB 719 notes that there are "two
ways for paying for the increase in retirement benefit that results from the crediting of the
additional service credit" One is the method where the employer and employee pay for the
credit. "This method most commonly applies when the employer directlybenefitted from the
service being performed." The othertypeof payment is the "frill present value"payment,
where the member pays the full costof the increase in benefit. "This costmethod generally
applies when an employer does not directly benefit from the member's service..."

Here, CalPERS has determined that an "air time" purchase is to be via the "fullpresent
value" method. See Exhibit 26D. Presumably this is because "air time"purchases are to be
costneutral to the employer and because (as set forth in moredetailbelow)"air time," by

Ms. Spaccia had strong motivation to produce such evidence at her hearing ifshe was able to
do so. She was not able to do so, not then, not now, and not in the future because no such
evidence exists. As such, a remand to determine this issue would be not only be fruitless, but
also unfair to the City, which would be required to further expend resources in defending
against Ms. Spaccia's proverbial "second bite at the apple."
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definition, "does not correspond to any service actually performed." By rejecting the method
by which the employerandemployee pay for the credit in favor ofthe "full present value"
method, CalPERS has impliedly determined that employers cannot purchase the "airtime."

In sum, the only way to interpretGovernment Code section 20909 consistent with its
legislative history is to allow employers to facilitate a member's purchase of"airtime," but
not to purchase the "air time" for the memberitself. Application of such interpretation to the
instant matter makes clear that the City's purchase ofMs. Spaccia's "air time" must be
disallowed because it is undisputed that such purchase wasnot cost-neutral to the City ofBell.

C. The "Air Time" Purchased By The City Was An Unconstitutional Gift Of
Public Funds

Article XVI, section 6 ofthe California Constitution prohibits a city from making a gift
ofpublic funds. Pursuant to this provision, it is well-settled that when an employee's
compensation is fixed, and the services already performed, it is unlawful for a city to make a
gift to such employee orraise his/her salary retroactively. Robinson v. Dunn (1888) 77 Cal.
473; Lamb v. County Peace Officers Retirement Comm. (1938) 20 Cal.App.2d 348.

As set forth above, Ms. Spaccia servedthe City via an employment agreement that
contained no provision that shebe compensated, in whole or in part, with "airtime." Thus,
even assuming, arguendo, that the City somehowauthorized the purchase of"airtime" on Ms.
Spaccia's behalf, such purchase would stillbe illegal because Ms. Spaccia performed no
additional services for the City warranting any additional compensation. A "gift" is something
ofvalue given without any expectation ofreceiving something in return. Here, Ms. Spaccia's
"air time"was purchased by the City without an expectation ofreceiving any additional work
inreturn; hence, the"air time" was agift, and because it was a gift purchased with public
funds, it was unconstitutional.

Lastly, thevery definition of"air time" is service credit that "does not correspond to any
service actually performed." (Ex. 26, AB 719 analysis, page 2) All a CalPERS memberhasto
doto purchase "air time" is to pay its present value. Id. Accordingly, by definition, "airtime"
purchased by a city for its employee must be a gift.

In sum, the evidence and definition of"air time"makeclear that the City's purchase of
"air time" for Ms. Spaccia was given without consideration; as such, it constituted a
constitutionally-prohibited gift ofpublic funds, and such funds mustbe returned to theCity.

D. CalPERS Is Not Estopped From Denying Ms. Spaccia's Application For
"Air Time"

The Proposed Decision also concludes, at page 24, thatCalPERS is estopped from
denying Ms. Spaccia thebenefits ofthe City-purchased "air time." However, in drawing such
conclusion, the Proposed Decision mis-applies thecase ofMedina v. Board ofRetirement, Los
Angeles County Employees Retirement Assn. (2003) 112 Cal.App.4th 864, 868-869.
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Medina imposes a five-part test that a plaintiffmust prove in order to establish an
estoppel againsta public entity. Ms. Spacciaproffers no evidence in support of three ofthese
parts; accordingly, her estoppel argument must fail.

First, Medina requires that "the party to be estopped [CalPERS] was apprisedofthe
facts" surrounding the City's purchaseof the "air time." In the case at bar, Ms. Spaccia
presents no evidence that CalPERS believed that the City authorized the purchase ofthe "air
time" or that the purchase would not be cost-neutral to the City. Indeed, once CalPERS
discovered these missing facts, it quickly rescinded the award of"air time," which lead to the
instant appeal.

Second, Medina requires that "the party asserting estoppel [Ms. Spaccia] was ignorant
of the facts." Here, Ms. Spaccia testified that she was fully aware ofall ofthe relevant facts—
she knew that the City Council did not approve the purchase of"air time" because she was in
charge of the Finance Department at the time and prepared the vague, non-descript footnote to
the budget amendment that, in passing, mentions "air time," knowing that just because an item
is in the budget approved by the City Council does not mean it is an approved expenditure.
Ms. Spaccia requested, approved, and issued the "air time" payment from the City to CalPERS
on behalfofherself.

Third, under Medina, to estop a governmental entity "in the considered view of a court
of equity, the injustice which would result from a failure to uphold an estoppel is of sufficient
dimension to justify an effect upon public interest or policy which would result from the
raising of an estoppel." (Simply put, this means that if the harm to Ms. Spaccia in not getting
her "air time" outweighs CalPERS' interest in not awarding it to her, then, assuming all other
elements ofestoppel are satisfied, the estoppel should stand.) Here, if Ms. Spaccia does not
receive her "air time," she loses nothing because she never purchased it in the first place and it
was never provided to her as a benefit under her employment agreements. Conversely,
CalPERS has at least two strong interests in not awarding Ms. Spaccia the City-purchased "air
time." First, CalPERS has an interest in upholding the legislative intent that a purchase of"air
time" be cost-neutral to the employer. Second, CalPERS has an interest to avoid liability for
restitution ofCity funds paid to CalPERS illegally.

As a result, because Ms. Spaccia must establish all five elements of estoppel in order to
estop CalPERS here, and she cannot establish three such elements, her estoppel claim must be
rejected.

E. After Reversing The Proposed Decision As To "Air Time," The Board

Should Adopt A Final Decision As Precedential
This Board has the option ofdesignating any ofits Final Decisions precedential, and usually does

so ifthe decision is ofmajor import or resolves an issue likely to arise again. Here, the issue ofthe
legalityofCity-purchased "air time" is, and in fact has, arisen in at least 10 other cases that are currently
on appeal before this Board—with the instant matter being the first one. Accordingly, the City requests
that this Board provide guidance to the litigants and administrative law judges in these other cases (and
any that are unknownto the City) by reversingthe ProposedDecisionas to "air time" and designating the
Final Decision as precedential.
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Forall of the foregoing reasons, this Board should affirm the Proposed Decision as to Ms.
Spaccia's final compensation, reverse theProposed Decision as to "air time," anddesignate theFinal
Decision as precedential.

On behalfofthe City ofBell, we thank you in advance for your consideration.

01135/0049/136433.01

Very truly yours,

Stephen R. Onstot
Partner



FILE No.281 04/05 '13 16:12 ID:* BRAUN * FAX:0 277 4045 277 2270 PAGE 2/ 9

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1880 Century Park East, Suite 710
Los Angeles, California 90067-1608
State Bar No. 41842
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Facsimile: (310) 2774045
Attorney forRespondent
PIER'ANGELA SPACCIA
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CalPERS Board Unit

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT TRUST

In the Matterofthe Calculationof
Final Compensation:

PIER'ANGELA SPACCIA,

Respondent,

and

CITY OF BELL,

Respondent.

CASE NO.
OAH NO.

2011-0789
2012020198

RESPONDENT SPACCIA'S ARGUMENT
RE: DECISION OF AU JAMES AHLER

.Iudg6 Abler Asks the Board to Violate its Constitutionally Imwgffd Fidttcfrp:
Until to Protect the Pension ofEmployees Covered hv theCalPERS System,

This matter arises out ofthe 2010 scandal at the City ofBell where itwas alleged by the
Los Angeles Times that officials got exorbitant salaries. During the investigation, the District
Attorney, who was then running for Attorney General at the time had 8people firom the City ot
Bell arrested attheir homes at 7:00 a.m., as television cameras rolled. Thereafter the District
Attorney had anews conference where he labeled the City ofBell as corruption on steroids as
part ofhis campaign to become Attorney General.

All arrestees, including 6City Council members, were charged with misappropriation of
government funds, conflict ofinterest, and miscellaneous charges. Angela Spaccia alone
among the 8had no authority whatsoever to appropriate, or authorize the appropriation of
government funds. As for any conflict ofinterest, the supplemental retirement plan she set up,
which was the subject ofthese counts, did not even cover her at the time because she was an
outside consultant.

Angela Spaccia submitted apolygraph to both the District Attorney and Judge Ahler,
has testified oversix timesbefore various forums concerning heremployment attheCity of
Bell, and has not taken the Fifth Amendment toone question. Ms. Spaccia believes she has
been singled out for special treatment even though she is innocent ofall the charges.

Angela Spaccia went to work for the City ofBell believing that she had legally
authorized employment contracts, and that her salary was covered by the CalPERS system
because she was given no notice byanyone, including CalPERS or the City ofBell, that her tull
salary wasnot covered as part ofherpension.
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Angela Spaccia believes that an employee who in good faim works for acity covered by
CalPERS c^mot be deprived ofher pension^ because ofalleged legal defects beyond her
control.

Judge Alher held that an employee who in good faith works at amunicipality covered
by the CalPERS system, and believes without question that they are enrolled in Ihfi£alPER*>
Astern, can be deprived ofher pension because the city for which she was «y"^*^
comply with some CalPERS regulations, or the city attorneys who approved her employment
contracts overlooked some legal defects.

Judge Ahler's decision is based on two faulty conclusions; (I) that Robert Rfczo did not
have authority to employ Angela Spaccia, and (2) that Angela Spacers employment agreement
was not publicly available as required by Government Code §20636(b)(1).

As Ms. Spaccia will demonstrate, Judge Ahler is completely wrong with respect to both
ofthese conclusions. His conclusion not only ignores the history ofthe Resolution 2006-42, it
also fails to even recognize the moral outrage ofalong-time government employee losing her
pension because the city who employed her did not properly comply with atechnical
requirement of the City Charter.

There is aparticular irony in the fact that the City ofBell's attorneys wrote Resolution
2006-42 and that the CalPERS system not only wrote the statutes tobe applied, propounded ail
the government regulations, audited the City for CalPERS compliance, and never raised any of
foes! issues. Now both the City of Bell and CalPERS are trying to deprive Angela Spaccia of
her pension based on conduct by CalPERS and the City ofBell Yet, no one claims that Angela
Spaccia was in any way responsible for these alleged technical defects.

Rverv Employee Covered by Calpers Should Be Told Their Pensions Are at Risjt

Were the CalPERS Board to adopt this philosophy implicitj» ^TOPj^J^gj^^
must announce to every employee in the State ofCalifornia covered by fe CalPERS retirement
system, that each ofthem is responsible for the failure oftheir mumcipalmes to implement all
the technical requirements ofthe CalPERS system, as well as all legal requirements^necessary
for their emploment agreement. Employees who work for years in good faith could be
stripped oftheir pensions for technical errors over which they had no control.

Judge Ahler Was Incorrect When He Foimd That Citv CoBttcfl
P^5li>tioiii 2006-42 nid NotDelegate Hiring Authorityto CAORj^o,

The lynchpin ofJudge Aider's decision is contained in paragraph 17 and 18, where he
concludes that Robert Rizzo did not have authority under Resolution 2006-42 to sign Angela
Spaccia's City of Bell employment agreements.

Judge Ahler cleverly leaves out ofhis opinion two important documents. First, he does
not include Resolution 2006-42 because to do so would put the lie to his conclusion. Any
reading ofResolution 2006-42 shows that the only reasonable interpretation to paragraph 3is
that it prohibits the CAO from entering into contracts for services rendered byany person
aheadv in the employ ofthe City ofBell at aregular salary. For the Board's convenience I
haveattached acopy ofResolution 2006-42. To read this Resolution otherwise renders ittotal
nonsense. Under Judge Ahler's absurd interpretation, the CAO can sign written contracts for
services with new employees, but cannot sign employment contracts for current employees
whether they are gardeners, janitors, or administrative staff.

As Angela Spaccia proved at the hearing, Resolution 2006-42 was written by City
Attorney Clifton Albright specifically to delegate the authority under Section 519 ofthe City of
Bell's Charter. Ms. Spaccia obtained adeclaration from Albright which was accepted as
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a/iminktrative hearsav bv Judee Ahler. For the convenience ofthe Board, Ihave attached a2Stf^^ Albright states in his decision Vjf^^^
wraiout City Council approval, additional contractual services to be added to persons who were
already employed bythe City ofBell.

It was not an inadvertent error to leave out the text ofResolution 2006-42, as^wellas the
declaration ofthe city attorney who wrote me resolution. It was^^SS^S!^Spaccia's employment contracts were authorized by aresolution delegating the authority to
CAO. Thisobvious truth undermines the totality of Ahler s opinion.

How can the City ofBell contest Ms. Spaccia's legitimate pension based on its claim of
its own mistake?

The moral answer to this question is that an employee should not be deprived ofher
legitimate pension because oftechnical mistakes made by CalPERS and her employer. Nor
should either the City ofBell or CalPERS benefit from their own mistakes.

AnH* Sputa's Employment Agreement Was "PwhjfdV Available"
pfcjtTerm Was l/nd«rstnnd During Her Period ofEmployment.
According to Judge Ahler, ifacitizen went to the City ofBell and asked to see Angela

Spaccia's emplownent agreement, and the City ofBell instantaneously copiedJwc empl^nenta^m\nt an5 gave it tothe citizen, this would be insufficient to establish that her employment
agreement was "publicly available."

Judge Ahler constructs atotally fictitious historic meaning for the words 'publicly
available' and falsely states that the reference to 'publicly available pay schedule was added to
Go^anmerCode §20636 in 2006. Actually, the words 'publicly available pay schemes'
were• inthe original legislation in 1993, and asecond phrase of'publicly available' was added
in 2006 to clarify that itapplied to both individual employment agreements and to employees
who were members of a class.

To buttress Ahler's conclusion that actually 'publicly available' means puMi^ rather
than available upon request. Judge Ahler uses California Code ofRegulations §570.5 which
was not even operative when Angela Spaccia retired from the City of Bell.

Judge Ahler's decision even overlooks the entire history ofCalPERS admimslxation
from 1993 to 2010, and does not refer to asingle instruction, memorandum, or audit that ever
interpreted 'publicly available' to mean nublMei. Ms. Spaccia knew her employment
agreement was not pasted on the wall o/the city hall or available online but it never occurred
to her, or anyone else before this case, that public availabihtv meant published Atthe time ot
Ms Spaccia's retirement, 'publicly available' meant 'available upon request. JnfacttheL.A.
Times obtained acopy ofMs. Spaccia's employment agreement within several days ot its
request.

Surely an employee ofthe City ofBell who works in good faith for the City ofBell
should not be deprived ofher legitimate pension because the City ofBell ^dnot properly
'publish' her contract, and the CalPERS auditors never alerted her during the 2006 audit that
trie compliance was deficient.

To buttress his conclusion that Ms. Spaccia's employment agreements were not publicly
available, Judge Ahler observed that they were not approved through anublic process, or
approved bythe City Council. This argument isbased on Ahler's initial false conclusion that
Resolution 2006-42 did not delegate the authority toenter into an employment agreement. That
resolution, and in fact the City Charter itself, contemplated employment agreements[*at were
not run through the public process ofaCity Council approval, and could be signed by the LAU,
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and were then publicly available upon request, thereby meeting CalPERS' requirement of
public availability.

TheProposed Decision Fails toDiscuss the
Appropriate Remedy for the Alleged Defects.

Judge Ahler erroneously found that Resolution 2006-42 failed to give the CAO the
authorityVsign an employment agreement wi* Angela Spaccia. The ^q^^hould then
have been asked: What is the appropriate remedy for an oversight by the city attorney/

Judge Ahler interpreted the words 'publicly available,' which have existed in
Government Code §20636 since at least 1993, to mean published on the internet or posted on
the waUof'the city hall as Regulation 570.5 required as ofAugust 10,2011. Should anKee who in good Stii worked for the CUy ofBell be deprived ofher pension because of
the retroactive application ofthis regulation?

Not only did Judge Ahler totally fail to consider the appropriate remedy for the technical
defects SIVmS^&Bd, he overlooked the fact that Regulation 570.5 specifically allows
for the protection of the innocent employee.

Regulation 570.5(b) states: "Whenever an employer fails to meet the requirements of
Subdivision (a) above, the Board, in its sole discretion, may determine an amount that will be
considered to be pay rate, taking into consideration all the information it deems relevant
including, butnotlimited to, the following

Although the subsection states the Board "in its sole discretion" has the power to award
apension, this delegation in our legal system never amounts to the delegation ofunchecked
nower This section must be interpreted to mean that the Board has rational reasons to excuseKployee from suffering because ofher employer's failure to meet the new requirements.
This is such a case.

There is no evidence that Ms. Spaccia was in any way responsible for or had notice of
any failure to make her employment agreement 'publicly available. The very recent
Sementation ofRegulation 570.5 snows there had been at least massive ambiguity in the
ffiientat on ofme requirement by employers. Judge Ahler specifically quotes from theWIS^C^^M to proved Regulation 570.5 which states that employers
have notuniformly adhered to therequirements.

The California Code ofRegulations Section 570.5(b) specifically requires the Board to
make adetermination ofthe amount of pay rate to be al owed where an f^P10^.^0^^
the requirements that the employment agreement is publicly available. Judge Ahler made no
reloSoation nor did he consider the various factors that the Board should use mmaking
that determination. In this respect, the proposed opinion isacomplete failure.

AnEmployee Does Not Have to Be aMember ofa
Class orGroup to Qualify for aCalPEftS Pension.

Judge Ahler attempts to disqualify Angela Spaccia because he claims that she was not a
member ofaclass or group ofother employees and criticizes her pay increases because they
were not in lockstep with other members ofthe "class." Government Code Section 20636
specifically provides for apay rate for amember who is "not in agroup or class, which has
been in the statute since 1993. In reality, Government Code Section 20636 attempts to define
what pay rate means to exclude additional amounts such as overtime, etc., which would not oe
considered part ofthe basic pay rate for government employees.
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What is bizarre about the CalPERS attempts to re-interpret Government Code Section
20636 and Relation 570.5 is that it is CalPERS which drew up these sections knows theSS^SSS shodd befiilly armed with legislative history, ^randumsprior
Xndinstructional materials which would support their position. Thcjoawno «A
materials because no one before the Bell scandal ever attempted to interpret the CalPERS
requirements as they are being applied to Angela Spaccia.

Jhe Purchase ofAdditional Retirement Service Credit

Given the page limitation, Angela Spaccia relies on her paperwork submitted to Judge
Ahler with respect to the purchase of service credit. However, this disingenuous argument by
CalPERS shows the extent by which they are being forcM politically to appease various
noliticians todeprive Angela Spaccia of legitimate benefits. Aseven Judge Ahler says,^Z£^s£Sm 20909 does not prohibit an employer from purchasing service credit,
and there are legitimate reasons why an employer would buy service credit, for example to
settle alawsuit, or encourage older employees toretire.

Because CalPERS wrote the statute, itis ironic that its attempt to now negate the very
words of the statute and negate the rationale for employers purchasing semcecreoU Pernaps
CalPERS would be satisfied had the City ofBell paid the employees funds who would then
write out their check to CalPERS for airtime.

CONCLUSION

The proposed decision by Judge Ahler is deficient in anumber ofrespects and the
Board should refer itback to Judge Ahler or another administrative law judge to consider the
following issues:1

1 Does the declaration ofClifton Albright and the language ofResolution 2006-42
delegate to the City ofBell CAO the authority to sign an employment contract
with Angela Spaccia and all other managers who currently have been awarded
full pensions?

2. Are the interpretations of"publicly available" in Regulation 570.5 retroactive
and therefore applicable toAngela Spaccia?

3 Assuroing that Angela Spaccia is not responsible for either the delegation of
legal authority in the City ofBell or the compliance with the requirement ot
"public availability," should she lose her pension based on factors over which
she had no control?

Date:^5,>/S

Respectfully submitted,

HARLANDW. BRAUN
Attorney for Respondent
PIER'ANGELA SPACCIA

1 Judge Ahler also used the wrong year to establish Spaccia's single highest year of
compensation. In 2001 Spaccia earned $11,729.26 per month, and in 2004 Spaccia earned $10,833.33
per month, which was publicly approved by the City Council. Both are higher than the 2003 figure
used by Ahler.

5
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preraration op ™P™N V>m\isumt

I, Clifton Wade Albright, declare as follows:

1. Iam an attorney licensed to practice in the State ofCalifornia, State Bar No,
100020, and apartner in the law firm ofAlbright, Yee &Schmit, 888 West 6* Street, 14* Floor,
Los Angeles, California 90017. 1was admitted to the State Bar ofCalifornia on December 1,
1981, having graduated from Loyola Law School in Los Angeles, California.

2. During the year 2006,1 was hired by the City ofBell California, to give legal
advice regarding municipal law, contracts, and any lesa! problems which might arise in the Chy,
As part ofmy duties, Ibecame.femiliarwith the new Charter ofthe City ofBell which was
adopted on January 3,2006, Idid not personally write the Charter or participate in the writing.

3. 1have attached acopy ofthe Charter ofthe City ofDell to this declaration [See

ExhibitA].

4. While acting as legal counsel to the City ofBell, Ibecame aware that section 519

of foe Charter may have been interpreted to require that every contract, contract for employment,
contract for services, and essentially all contractual obligations be approved by the City Council.

5. Ialso noticed that the second paragraph ofsection 519 allowed the City Council

to authori2e the ChiefAdministrative Officer pCAOTto bind the City, with or whhout awritten

contract, for the acquisition ofequipment, materials, supplies, labor, services, or other items

included within the budget approved by the City Council. It concerned me that Robert R&zo, die

Chief Administrative Officer, assumed the power under paragraph two ofsection 519 without a

formal ordinance orresolution passed bymeCity Council,

6. My law firm developed and wrote Resolution No. 2006*42, entitled "Resolution

ofthe City Council ofBell Implementing Section 519 ofthe Bell City Charter Pertaining to

Pagcl
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AcquisitionofLabor or Service Contracts." Acopy ofResolution No. 2006-42 is attached as

Exhibit B,

7. Paragraph number one ofResolution 2006-42 authorizes the CAO to bind the City

ofBell, by awritten contract for the acquisition oflabor or services included within the budget

approved by the Bel! City Council.

8. Paragraph number two simply required that the CAO go through abidding process

for any public works exceeding $25,000 and regulates contracts for public works.

9. Paragraph number three ofResolution 2006-42 simply states that the CAO may

not enter into any written contraot for servjoes by any person already employed at the CityofBell

ataregular salary.

10. On July 31,2006, itwas explained to the Chy Council that the resolution

delegated to the CAO the power to contract for services, labor, and all contractual obligations

with several exceptions. AsIstated, paragraph two ofthe resolution excludes public works

contracts mexcess of$25,000 which had tobe run through abidding process, and paragraph

three prohibited, without City Council approval, additional contractual services to be added to

persons who are already employed by the City ofBell.

11. Xspecifically remember questions ftom City Councilman George Mlrabai and Chy

Counciiwoman Teresa Jacobo. I also believe that theResolution was written in plain English.

12. The City Council voted unanimously to approve the Resolution.

Jdeclare under penalty of perjury the foregoing tobo true and correct.

Dated this /^^day ofDecember, 2012, atLos Angeles, California,

Page 2
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RESOLUTION NO. 2006-42

s^aMSoNO»iXABOBo*hbmceCONTRACTS

Wheteas, the second pewgrsphofS«8ottS19 of(he 0£sCharter ^«*?BjJC«y
Council to «2U» by wsoWon the Chief AdmMslrative Officer to bind *e City, wth or

other items included within thebudget spjwwad bythe CityCoum*
whemn* die City Council to* determined that it is in the interest of efficient

written contract for the actjuisition oflabor or services;
Now therefore, the City Council ofthe CityofBell does resolve as follows:

l Pursuant to the second pamgrapb of Section 519 ofthe City's <a*rterJhe Bell City

3t fe£» acaJK oflabor or services included within the budget approved by
tie BellCityCouncil,

2. Any written contract entered into by the CbtefAWma^
resolution shall comply with Section 1U1 ofthe City's Charter ifSection 1111 wonlfl
otherwisebe applicable in the absence ofthis resolution.

3 The authority granted by this resolution shall not apply to any written contract for
' services rendered by any parson in toeraployofthe QtyaU regular salary.

4. Effective date ofthis resolution shall be July 31,2006.
5 The City Cleric wUl canity to the adoption ongs^es^onT^ASSBD AND

APPIU5VEDTHlS3l8tdayofJ«ly2066. ^^y

Oscar Hernandez
Mayor

attobtlioiNa 200WI
July31,3006

lett


