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 RESOLVED, that the Board of Administration of the California Public Employees' 

 Retirement System hereby adopts as its own decision the Proposed Decision dated 

 September 18, 2000, concerning the application of Roy T. Ramirez; hereby designates 

 its decision as precedential; RESOLVED FURTHER that this Board decision shall be 

 effective 30 days following mailing of the decision. 

 * * * * * 

 I hereby certify that on November 15, 2000, the Board of Administration, 

 California Public Employees' Retirement System, made and adopted the foregoing 

 Resolution, and I certify further that the attached copy of the administrative law judge's 

 Proposed Decision is a true copy of the decision adopted by said Board of 

 Administration in said matter.
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    PUBLIC EMPLOYEES' RETIREMENT SYSTEM
    JAMES E. BURTON, CHIEF EXECUTIVE OFFICER 
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 BOARD OF ADMINISTRATION
 
 PUBLIC EMPLOYEES’ RETIREMENT SYSTEM
 

 In the Matter of the Appeal of the Calculation 
 Of Benefits Pursuant to Employer’s Report of 
 Final Compensation Related to 

 ROY T. RAMIREZ, 

     Respondent, 

 And 

 CITY OF INDIO,

      Respondent.

     CalPERS Case No. 2640


     OAH No. L-2000050022
 

 PROPOSED DECISION 

 James Ahler, Administrative Law Judge, Office of Administrative Hearings, State of 
 California, heard this matter on July 20, 2000, in San Bernardino, California. 

 Fernando De Leon, Staff Counsel, represented petitioner James Burton, Chief 
 Executive Officer, Public Employees’ Retirement System, State of California. 

 Kasey Christopher Clark, Attorney at Law, represented Roy T. Ramirez, who was 
 present throughout the administrative proceeding, and the City of Indio. 

 The matter was submitted on August 21,  2000, following the filing of written briefs. 

 ISSUE 

 Should the compensation Roy T. Ramirez received during his last year of 
 employment with the City of Indio when working as the interim City Manager should be 
 treated as “final compensation” for the purpose of calculating his CalPERS’ service 
 retirement benefits. 
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 FACTUAL FINDINGS 

 Ramirez’ Membership in CalPERS 

 1.  Roy T. Ramirez (hereafter Ramirez) was born on October 22, 1946. 

 Ramirez became a member of CalPERS as a result of his employment with the 
 Coachella Valley Water District in the mid 1960s.  He maintained that employment for about 
 two and one-half years.  Ramirez thereafter extended his CalPERS membership by virtue of 
 approximately five years of employment with the City of Coachella in the late 1960s and 
 early 1970s as a law enforcement officer. 

 In October 1973, Ramirez began working as a patrol officer with the City of Indio. 
 He remained a patrol officer until 1976, when he was promoted to Sergeant.  He was 
 promoted to Lieutenant in 1989 and was promoted to Captain in 1993. 

 In 1993 Ramirez became the Chief of Police, City of Indio.  He remained the Chief of 
 Police until his retirement on October 29, 1998.  Ramirez’ employment with the City of 
 Indio was credited to his CalPERS membership. 

 2.  Ramirez was a career law enforcement officer with the City of Indio who 
 enjoyed the utmost respect of the Indio City Council.  Ramirez was instrumental in 
 maintaining and improving morale within the City of Indio Police Department, particularly 
 with the rank and file. 

 Ramirez earned $89,000 in salary in his last year of employment as the Chief of 
 Police.  He worked well over forty hours a week. 

 3.  On April 15, 1998, Ramirez was at home preparing to attend a City Council 
 meeting.  He received a telephone call from Donna French (hereafter French), a Deputy City 
 Clerk with the City of Indio.  French invited Ramirez to attend a closed, executive City 
 Council meeting that was taking place. 

 When Ramirez arrived at the meeting, he was told that the City Manager had just 
 resigned and there was a need to fill the City Manager position on an interim basis.  The City 
 Council asked Ramirez to become the interim City Manager pending the appointment of a 
 permanent City Manager.  Ramirez agreed to act as the interim City Manager for four 
 months provided that he be permitted to continue acting as the Chief of Police.  The City 
 Council agreed. 

 Almost as an afterthought, the City Council asked Ramirez how much he wanted to 
 be paid as the interim City Manager.  Ramirez had not given the matter any thought.  One 
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 member of the City Council proposed that Ramirez be given an additional $2,500 per month.
  Ramirez agreed.  Neither Ramirez nor the City Council considered the impact such 
 additional compensation might have on the retirement benefits Ramirez would receive if he 
 were to retire. 

 The agreement was not immediately reduced to writing.  

 4.  Ramirez’ appointment as the interim City Manager was announced that 
 evening.  Ramirez immediately began working as the interim City Manager and he continued 
 working as the Chief of Police.  After his appointment as interim City Manager, Ramirez 
 increased his workload to more than sixty hours per week. 

 5.  When Ramirez was appointed interim City Manager, many difficult financial 
 and political issues faced the City of Indio.  There was an approximate $1,000,000 per year 
 operating deficit, work on the 1998 municipal budget had not begun (yet had to be filed 
 within sixty days), morale within the municipal staff was extremely low, there was a need to 
 annex an auto mall into the City of Indio, there was significant litigation pending against the 
 City of Indio with a great deal of exposure which needed to be resolved and there were 
 numerous redevelopment issues.  

 Ramirez went right to work.  He restructured many municipal departments and 
 functions, he downsized the municipal staff, he balanced the budget, he supervised the new 
 annexation project, he assisted in the development of a new municipal golf course, he 
 attended numerous City Council meetings and staff meetings and he continued to meet his 
 responsibilities as Chief of Police. 

 According to then Mayor Michael H. Wilson (hereafter Mayor Wilson), Ramirez 
 “accomplished more in six and a half months to move this City forward than did the previous 
 City Manger in four years.” 

 6.  The outgoing City Manager, Allyn S. Waggle (hereafter Waggle), had earned 
 $85,000, together with other benefits including an automobile allowance, insurance, paid 
 vacation and sick leave.  

 The written employment agreement between the City of Indio and Waggle also 
 provided that “in addition to the City’s share, the City shall contribute seven percent (7%) of 
 Waggle’s contribution to the Public Employees Retirement System (PERS) for Waggle’s 
 behalf.” 

 Waggle was a miscellaneous member of CalPERS, not a local safety member. 
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 The Memorandum of Agreement 

 7.  On August 6, 1998, Mayor Wilson signed a Memorandum of Agreement.  The 
 agreement concerned “the length of time of the agreement and the premium pay for serving 
 in the upgraded position of Interim City Manager.”  

 Item 1 memorialized the agreement concerning Ramirez’ service as interim City 
 Manager from April 15, 1998, through August 12, 1998, and the agreement that Ramirez 
 would receive an additional $2,500 “special compensation” per month in consideration for 
 serving as interim City Manager.  Item 1 of the agreement stated the “special compensation 
 constituted premium pay because Mr. Ramirez was requested to work in an upgraded 
 position.” 

 Item 2 extended the original agreement for an additional 60 days at the “premium pay 
 of $2,500 per month” and provided  “the City Council also agreed to provide an additional 
 $5,000 of special compensation to recognize the continuing efforts of Mr. Ramirez in the 
 upgraded position of Interim City Manager.” 

 The memorandum of agreement between the City of Indio and Ramirez was signed 
 after Ramirez filed his application for retirement benefits with CalPERS.  The compensation 
 Ramirez earned as interim City Manager was not intentionally designed to “spike” the 
 amount of CalPERS retirement benefits Ramirez would receive if he retired although it 
 certainly had that effect. 

 Ramirez’ Decision to Retire 

 8.  When Ramirez accepted the interim City Manager position, he had no 
 intention to retire as Chief of Police after a permanent City Manager was appointed.  In June 
 1998, when the City of Indio offered “golden handshakes” to its long-term municipal 
 employees, including Ramirez, Ramirez first considered retiring.  He discussed the matter 
 with his family and with their counsel and blessing he decided to take advantage of what 
 might be a one-time opportunity. 

 On June 22, 1998, Ramirez advised the City Council of his intention to retire as the 
 Chief of Police and to resign as interim City Manager as soon as replacements were found 
 and a transition was accomplished. 

 Ramirez’ Application for CalPERS Retirement Benefits 

 9.  On July 22, 1998, Ramirez signed an Application for Service Retirement 
 which was filed with CalPERS shortly thereafter.  In that application, Ramirez stated that he 
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 was employed by the City of Indio as the Chief of Police.  He stated his last day of service 
 would be October 29, 1998. 

 10.  Item 17 of the retirement application requested Ramirez to select a “final 
 compensation” period.  In that regard, the application stated: 

 “FINAL COMPENSATON TO BE USED:  “Final Compensation” is the highest average 
 compensation earnable by you during a one year or three consecutive year period of 
 employment, whichever your agency has contracted for, immediately preceding the 
 effective date of your retirement, or the date of your last separation from employment, 
 if earlier, or during any other period specified by you in this application.  Unless a 
 different period is specified by you, your final compensation will be calculated based 
 upon the one year or three year period immediately preceding your retirement or 
 separation date.” 

 Not surprisingly, Ramirez selected the period October 29, 1997, to October 29, 1998, 
 the year in which he enjoyed his greatest earnings. 

 CalPERS Response to Ramirez’ Application for Retirement Benefits 

 11.  CalPERS requested the City of Indio to provide information related to 
 Ramirez’ compensation in his last year of service.  The City of Indio provided the requested 
 information.  It was established that the amount of compensation Ramirez received in his last 
 year of employment with the City of Indio far exceeded the compensation he received 
 previously.  Obviously, this increase was by reason of the additional compensation Ramirez 
 received for serving as the interim City Manager. 

 12.  By letter dated October 20, 1998, Rebecca Bolin (hereafter Bolin), a 
 Retirement Program Specialist II with CalPERS, wrote to Ramirez and to the City of Indio to 
 determine if Ramirez’ final year of compensation was reported in accordance with 
 California’s Public Employees’ Retirement Law (hereafter PERL).  Bolin wrote: 

 “I understand the significant increase in your special compensation was due to the 
 fact that you were acting City Manager for that period of time.  However, because I 
 may still need additional documentation to determine if this item was reported in 
 accordance with the PERL and the fact that your retirement is so near, CalPERS will 
 temporarily calculate your retirement compensation using the compensation listed 
 below.  This is being done in order to delays in the processing of your retirement 
 application.” 

 In its temporary calculation of Ramirez’ service retirement benefits, CalPERS used 
 Ramirez’ reported payrate of $6,7885.89 per month (his salary as Chief of Police) and his 
 “special compensation” of $299.52 per pay period (Ramirez’ uniform allowance and 
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 longevity pay).  CalPERS did not include in its temporary calculation of Ramirez’ service 
 retirement benefits any additional compensation he received as a result of serving as the 
 interim City Manager. 

 13.  Mayor Wilson wrote to Bolin to explain the circumstances surrounding 
 Ramirez’ additional compensation as the interim City Manager.  He outlined the difficulties 
 the City of Indio had experienced, Ramirez’ appointment as interim City Manager by the 
 City Council and Ramirez’ dedicated and successful response to an enormous challenge. 
 Mayor Wilson wrote: 

 “Clearly, we have the authority to pay the salary we felt was appropriate with the 
 responsibility we assigned.  It appears to us that you are questioning our authority and 
 responsibility as it pertains to negotiating salaries with our employees.  We had an 
 emergency that developed…and we took appropriate action to deal with it.  At no 
 time did we act on the salary issue to circumvent PERS rules or processes…” 

 14.  By letter dated November 17, 1998, David F. Tatlock (hereafter Tatlock), 
 Supervisor of CalPERS’ Membership and Payroll Review, advised Ramirez that CalPERS 
 “cannot accept this special compensation item” for serving as the interim City Manager for a 
 variety of reasons.  Tatlock advised that “the acting pay reported to CalPERS for you [as 
 interim City Manager] cannot be included in your financial compensation calculation.” 
 Ramirez was advised that his service retirement benefits would be based on a payrate of 
 $6,785.89 per month and on special compensation of $299.52 per pay period. 

 Tatlock advised Ramirez of the right to appeal CalPERS’ decision. 

 15.  By letter dated December 17, 1998, Brian P. Dolan (hereafter Dolan), 
 Attorney at Law, requested an administrative hearing.  Numerous factual and legal issues 
 were raised. 

 CalPERS accepted the letter as an appeal. 

 16.  On June 2, 2000, Ken W. Marzon, Chief, Actuarial and Employer Services 
 Division, signed the Amended Statement of Issues on behalf of complainant James Burton, 
 Chief Executive Officer of the Public Employees’ Retirement System. 

 The Amended Statement of Issues and other required jurisdictional documents were 
 served on Ramirez and his attorneys.  

 On July 20, 2000, the record was opened and jurisdictional documents were 
 presented.  An opening statement was given on Ramirez’ behalf.  CalPERS waived the 
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 giving of an opening statement.  Various stipulations, sworn testimony and documentary 
 evidence were received thereafter.  

 The parties’ motion to leave the record open through the close of business on August 
 18, 2000, to permit the simultaneous filing of closing argument was granted. 

 Written closing arguments were received at the close of business on August 18, 2000.
  CalPERS’ closing argument was marked as Exhibit 12 for identification.  Ramirez’ closing 
 argument was marked as Exhibit 13 for identification. 

 On August 21, 2000, the record was closed and the matter was submitted. 

 Rebecca Bolin’s Testimony 

 17.  Relevant information was established through Rebecca Bolin’s credible 
 testimony.  CalPERS is a pre-funded, defined benefit retirement program.  Retirement 
 benefits are paid to CalPERS members according to a formula that includes the retiring 
 member’s length of service, a percentage figure based on the member’s age on the date of 
 retirement and the member’s “final compensation.” 

 Most state employees and all employees of local public agencies which contract with 
 CalPERS are members of CalPERS.  Local public agencies contracting with CalPERS are 
 subject to the Public Employees’ Retirement Law and all amendments thereto.  State and 
 local safety members are eligible for greater retirement benefits under the system than are 
 miscellaneous CalPERS members. 

 The City of Indio contracted with CalPERS for a “one year final compensation” 
 period.  The City of Indio contracted with CalPERS to use a “2% at 50” formula for local 
 safety members and a “2% at 55” formula for miscellaneous members.1   Rates were charged 
 on that basis. 

 18.  According to Bolin, after CalPERS reviewed the information submitted by 
 Ramirez and the City of Indio, it concluded that certain compensation Ramirez’ received in 
 his final year of employment with the City of Indio did not qualify as “final compensation” 
 under pertinent statutes and regulations.  CalPERS excluded the $5,000 performance bonus 
 and the $2,500 per month paid to Ramirez for services rendered as interim City Manager. 

 Under this formula, a local safety member’s service retirement benefit is 2% of the local safety member’s 
 final compensation multiplied by the number of years of his or her CalPERS membership if the employee retires at 
 age 50 years.  If the employee is a miscellaneous member, he or she is entitled to 2% of his or her final 
 compensation times the number of years of his or her CalPERS membership upon retirement at age 55 years. 
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 The bonus was rejected because it was not awarded on the attainment of formal goals 
 and objectives and similar bonuses were not available to other municipal employees in 
 Ramirez’ class, i.e. other managers employed by the City of Indio. 

 CalPERS rejected the $2,500 per month payments that Ramirez received when acting 
 as the interim City Manager because such compensation was negotiated and no person in the 
 same class as Ramirez was eligible to receive similar payments.  Under these circumstances,
  CalPERS was prohibited from concluding that Ramirez’ unique monthly payments were 
 includable as “final compensation”2 because applicable statutes and regulations do not permit 
 a class consisting of one person. 

 Finally, serving as the interim City Manager was not a part of Ramirez’ normally 
 required job duties as the Chief of Police.  Ramirez’ compensation in his last year of 
 employment was not historically consistent with the payments previously made to him.   The 
 payments made to Ramirez as interim City Manager appeared to be in the nature of 
 “overtime” pay, a type of compensation which does not qualify as “final compensation” for 
 purposes of determining service retirement benefits. 

 19.  Bolin testified that a significant increase in special compensation at or near a 
 member’s retirement creates an “unfunded liability” which may increase not only the rates 
 charged by CalPERS to the last employer, but also the rates CalPERS charges to any 
 previous public employers who contract with CalPERS.   Some actuarial problems would 
 exist if the compensation Ramirez received as interim City Manager, a miscellaneous status, 
 were included in his “final compensation” as a local safety member. 

 While Bolin was not an actuary, she had considerable training, knowledge and 
 experience in the determination of retirement service benefits and the manner in which such 
 benefits were funded.  There was no testimony to the contrary. 

 The Disputed Payments to Ramirez Were Made In Good Faith 

 20.  At issue in this matter is the additional compensation Ramirez received from 
 the City of Indio when he provided services as its interim City Manager.  These payments 
 exceeded Ramirez’ pay rate of $6,785.89 per month and his additional special compensation 
 of $299.52 per pay period as Chief of Police.  This additional compensation totals $18,932 
 and is referred to as the “disputed payments.” 

 It was established that Harold L. Schilling (hereafter Schilling) became the permanent City Manager after 
 Ramirez’ tenure as interim City Manager.  Schilling was paid $95,000 per year. 
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 21.  Ramirez established that the disputed payments received from the City of 
 Indio were made in good faith and for valuable services he rendered as the interim City 
 Manager.  Ramirez established that the disputed payments were not made in anticipation of 
 his retirement. 

 LEGAL CONCLUSIONS 

 The Constitutional Mandate 

 1.  Article XVI, section 17 of the California Constitution provides as follows: 
 “The assets of a public pension or retirement system are trust funds and shall be held 
 for the exclusive purpose of providing benefits to participants…and defraying 
 reasonable expense of administering the system.” 

 Administration of the Retirement Fund 

 2.  The CalPERS retirement fund was established as a trust, to be administered in 
 accordance with the provisions of the Public Employees Retirement Law solely for the 
 benefit of the participants.  Government Code section 20170.  The management and control 
 of the retirement system is vested in the CalPERS Board of Administration.  Government 
 Code section 20123.  The CalPERS Board of Administration has the exclusive control of the 
 administration and investment of the Retirement Fund.  Government Code section 20171. 

 The Nature of the Fund and Determination of Service Benefits 

 3.  As noted in Hudson v. Board of Administration (1997) 59 Cal.App.4th 1310, 
 1316, the Public Employees’ Retirement Law (PERL) establishes a retirement system for 
 employees of the State of California and participating local public agencies.  CalPERS 
 determines employees’ retirement benefits based on years of service, final compensation and 
 age at retirement.  The system is funded by employer and employee contributions calculated 
 as a percentage of employee compensation.  CalPERS determines employer contribution 
 rates based on compensation figures and actuarial assumptions.  CalPERS periodically 
 adjusts employers’ rates to compensate for any inaccuracy in those actuarial assumptions. 
 Employee rates, in contrast, are fixed by statute. 

 4.  In a similar vein Pomona Police Officers’ Assn. v. City of Pomona  (1997) 58 
 Cal.App.4th 578, 584, noted that CalPERS is a defined benefit plan which sets an employee’s 
 retirement benefit upon the factors of retirement age, length of service and final 
 compensation.  Retirement allowances are therefore partially based upon an employee’s 
 compensation.  An employee’s compensation is not simply the cash remuneration received, 
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 but is exactingly defined to include or exclude various employment benefits and items of 
 pay.  The scope of compensation is also critical to setting the amount of retirement 
 contributions, because PERS is funded by employer and employee contributions calculated 
 as a percentage of employee compensation. 

 “Statutory definitions delineating the scope of PERS compensation cannot be 
 qualified by bargaining agreements.”  [Citation.]  Nor can the PERS Board characterize 
 contributions as compensation or not compensation under the PERL, those determinations 
 are for the Legislature.  [Citation.]” Pomona Police Officers’ Assn. v. City of Pomona  (1997) 
 58 Cal.App.4th 578, 585. 

 Determining “Final Compensation” 

 5.  The analytical approach used to determine whether disputed payments should 
 be included in a member’s “final compensation” has been consistent. 

 Disputed payments are evaluated in light of relevant code provisions and the 
 Legislative scheme.  Where a particular statute is ambiguous, the intent of the act prevails 
 over the letter, and the letter will, if possible, be so read as to conform to the spirit of the act.
  Using this approach, a determination is made concerning the inclusion or exclusion of the 
 disputed payments.3 

 Using this approach, it was determined that a city resolution permitting an eligible city employee to convert 
 employer-paid benefits (such as life and health insurance) to salary increases if the eligible employee retired within 
 twelve months was “final settlement pay” and was properly excluded by CalPERS as “special compensation” in 
 determining the employees’ final compensation. See, Hudson v. Board of Administration (1997) 59 Cal.App.4th 

 1310. 

 Using this approach, it was determined that a retirement conversion option contained in a collective 
 bargaining agreement between a municipality and a police officers’ association which violated the PERL was 
 unenforceable.  The trial court determined, and the appellate court affirmed, that the retirement conversion option 
 was an attempt to recharacterize excluded compensation into included compensation for retirement purposes at no 
 substantial cost to the employer and the employees and would have allowed local government employers and their 
 employees to engage in blatant pension abuse at the expense of CalPERS and its other members.   See, Pomona 
 Police Officers’ Assn. v. City of Pomona  (1997) 58 Cal.App.4th 578. 

 Using this approach, it was determined in Oden v. Board of Administration (1994) 23 Cal.App.4th 194 that 
 tax-deferred, employer-paid contributions made on behalf of CalPERS members did not constitute “compensation” 
 within the meaning of the PERL although the contributions met the literal, common definition an employer “pick 
 up” and employer contribution under Government Code section 20022.  In reaching this decision it was noted that 
 “Courts ‘must consider the consequences that might flow from a particular construction and should construe the 
 state so as to promote rather than defeat the statute’s purpose and policy.”  Ibid., at pp. 208-209. 

 Using this approach, it was determined that a federal act designating “overtime” for firefighters did not 
 preclude the use of payment for the hours worked in excess of federal overtime in calculating service retirement 
 benefits so long as the hours claimed were considered normal for the firefighters.  Thus, it was held that the 
 “premium does not constitute ‘overtime,’ that it is properly characterized as ‘compensation’ and that its 
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 Pertinent Statutory Authority 

 6.  Government Code section 20630 provides in pertinent part: 
 “As used in this part, "compensation" means the remuneration paid out of funds 
 controlled by the employer in payment for the member's services performed during 
 normal working hours...When compensation is reported to the board, the employer 
 shall identify the pay period in which the compensation was earned regardless of 
 when reported or paid.  Compensation shall be reported in accordance with Section 
 20636 and shall not exceed compensation earnable, as defined in Section 20636.” 
 (Emphasis added.)  

 7.  Government Code section 20636 provides in pertinent part: 

 (a)  ‘Compensation earnable’ by a member means the payrate and special 
 compensation of the member, as defined by subdivisions (b), (c), and (g), and as 
 limited by Section 21752.5. 

 (b)(1) ‘Payrate’ means the normal monthly rate of pay or base pay of the 
 member paid in cash to similarly situated members of the same group or class of 
 employment for services rendered on a full-time basis during normal working hours. 
 "Payrate," for a member who is not in a group or class, means the monthly rate of 
 pay or base pay of the member, paid in cash and pursuant to publicly available pay 
 schedules, for services rendered on a full-time basis during normal working hours, 
 subject to the limitations of paragraph (2) of subdivision (e)… 

 (c)(1)  Special compensation of a member includes any payment received for 
 special skills, knowledge, abilities, work assignment, workdays or hours, or other 
 work conditions.

  (2) Special compensation shall be limited to that which is received by a 
 member pursuant to a labor policy or agreement or as otherwise required by state or 
 federal law, to similarly situated members of a group or class of employment that is in 
 addition to payrate.  If an individual is not part of a group or class, special 
 compensation shall be limited to that which the board determines is received by 

 characterization as such does not distort the compensation base or the legislative scheme.”  See, City of Sacramento 
 v. Public Employees Retirement System (1991) 229 Cal.App.3d 1470, cited portion at 1484. 

 Using this approach, it was determined that a retired state employee was not entitled to have his service 
 retirement benefits adjusted to a higher amount by CalPERS even though he successfully established before the 
 State Board of Control that he had performed the duties of higher classification during the last four years of his 
 public employment and that he was entitled to more compensation from his employer than he was paid.  The 
 appellate court held that the State Board of Control had no authority over CalPERS and that the additional 
 compensation granted to the retiree by the State Board of Control was not “compensation earnable” under the PERL.
  See, Snow v. Board of Administration (1987) 87 Cal.App.3d 484. 
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 similarly situated members in the closest related group or class that is in addition to 
 payrate, subject to the limitations of paragraph (2) of subdivision (e).

  (3) Special compensation shall be for services rendered during normal 
 working hours... 

 …
  (6) The board shall promulgate regulations that delineate more specifically 

 and exclusively what constitutes "special compensation" as used in this section.   A 
 uniform allowance, the monetary value of employer-provided uniforms, holiday pay, 
 and premium pay for hours worked within the normally scheduled or regular working 
 hours that are in excess of the statutory maximum workweek or work period 
 applicable to the employee under Section 201 et seq. of Title 29 of the United States 
 Code shall be included as special compensation and appropriately defined in those 
 regulations. 

 (7) Special compensation does not include any of the following: 

 (A) Final settlement pay. 

 (B) Payments made for additional services rendered outside of normal 
 working hours, whether paid in lump sum or otherwise. 

 (C) Any other payments the board has not affirmatively determined to be 
 special compensation...
 

 …
 

 (e)(1)  As used in this part, "group or class of employment" means a number 
 of employees considered together because they share similarities in job duties, work 
 location, collective bargaining unit, or other logical work related grouping.  Under 
 no circumstances shall one employee be considered a group or class.

  (2) Increases in compensation earnable granted to any employee who is not 
 in a group or class shall be limited during the final compensation period applicable 
 to the employees, as well as the two years immediately preceding the final 
 compensation period, to the average increase in compensation earnable during the 
 same period reported by the employer for all employees who are in the same 
 membership classification, except as may otherwise be determined pursuant to 
 regulations adopted by the board that establish reasonable standards for granting 
 exceptions. 

 (f) As used in this part, "final settlement pay" means any pay or cash 
 conversions of employee benefits that are in excess of compensation earnable, that are 
 granted or awarded to a member in connection with or in anticipation of a separation 
 from employment.  The board shall promulgate regulations that delineate more 
 specifically what constitutes final settlement pay...”  (Emphasis added.) 
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 8.  Government Code section 20042 provides in pertinent part: 

 “On the election of a contracting agency…"final compensation" for a local member 
 employed by that agency whose retirement is effective or whose death occurs after 
 the date of the election and with respect to benefits based on service to the agency 
 shall be computed under Section 20037 but with the substitution of the period of one 
 year for three consecutive years…” 

 9.  Government Code section 20635 provides in pertinent part: 
 “When the compensation of a member is a factor in any computation to be made 
 under this part, there shall be excluded from those computations any compensation 
 based on overtime put in by a member whose service retirement allowance is a fixed 
 percentage of final compensation for each year of credited service.  For the purposes 
 of this part, overtime is the aggregate service performed by an employee as a member 
 for all employers and in all categories of employment in excess of the hours of work 
 considered normal for employees on a full-time basis, and for which monetary 
 compensation is paid. 

 If a member concurrently renders service in two or more positions, one or more of 
 which is full time, service in the part-time position shall constitute overtime.  If two or 
 more positions are permanent and full time, the position with the highest payrate or 
 base pay shall be reported to this system.  This provision shall apply only to service 
 rendered on or after July 1, 1994.”  (Emphasis added.) 

 Pertinent Regulatory Authority 

 10.  Title 2, California Code of Regulations, section 571 defined “special
 compensation” in pertinent part as follows: 

 “(a)  The following list exclusively identifies and defines special
 compensation items for members employed by contracting agency…that must be
 reported to CalPERS if they are contained in a written labor policy or agreement: 

 … 

 Bonus – Compensation to employees for superior performance such as ‘annual
 performance bonus’ and ‘merit pay’.  If provided only during a member’s final
 compensation period, it shall be excluded from final compensation as ‘final
 settlement’ pay.  A program or system must be in place to plan and identify
 performance goals and objectives. 

 … 

 Management Incentive Pay – Compensation granted to management employees
 in the form of…extra pay due to the unique nature of their job.  Employees within the 
 group cannot have the option to …receive extra pay.  This compensation must be 
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 reported periodically as earned and must be for duties performed during normal work
 hours.  This compensation cannot be for overtime… 

 … 

 (b)  The [CalPERS] Board has determined that all items of special
 compensation listed in subsection (a) are: 

 (1)  Contained in a written labor policy or agreement; 

 (2)  Available to all members in the group or class; 

 (3)  Part of normally required duties; 

 (4)  Performed during normal hours of employment; 

 (5)  Paid periodically as earned; 

 (6)  Historically consistent with prior payments for the job classification; 

 (7)  Not paid exclusively in the final compensation period; 

 (8)  Not final settlement pay; and, 

 (9)  Not creating an unfunded liability over and above PERS’ actuarial
 assumptions.” 

 Respondents’ Contentions 

 11.  Ramirez and the City of Indio raised several contentions, most of which
 focused on the quality of Ramirez’ performance as interim City Manager, the right of the
 Indio City Council to set Ramirez’ pay, its right to reward his superior performance and the
 parties’ good faith in setting Ramirez’ compensation as interim City Manager. 

 Did Ramirez do a good job when he was acting as both Chief of Police and as interim
 City Manager in his final year of employment with the City of Indio? 

 No.  He did a great job.  He more than earned what he was paid.  However, service
 retirement benefits are not based on a formula involving the value of the services provided
 by an employee. 

 Did the Indio City Council have the authority to set Ramirez’ compensation as its
 interim City Manager and to award him premium pay for superior performance? 

 Of course.  CalPERS does not dispute the Indio City Council’s authority to determine
 how its employees should be compensated.  But, CalPERS cannot calculate service
 retirement benefits based on compensation when compensation does not qualify as “final
 compensation” under applicable statutes and regulations. 

 Did Ramirez and the City Council act in good faith in setting the additional
 compensation Ramirez was to receive for the valuable services he rendered when he was
 acting as both Chief of Police and as interim City Manager? 
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 Yes.  There is no evidence that such compensation was designed to spike Ramirez’
 service retirement benefit.  However, the issues of questionable intent and good faith are not
 involved in the statutory and regulatory determination of what constitutes “final
 compensation.” 

 Was Ramirez’ additional compensation for “overtime?” 

 Sort of.  While it is true that Ramirez was not, by virtue of the nature of his
 employment, subject to federal laws concerning the payment of overtime, that matter does
 not fully resolve the question.  It is clear that Ramirez’ additional compensation was earned
 for taking on additional responsibilities of interim City Manager and for the time required of
 him to meet those responsibilities. 

 Ramirez’ Compensation as Interim City Manager Should Not Be

 Included in Calculating Ramirez’ Service Retirement Benefits
 

 12.  Ramirez was appointed as interim City Manager.  The Indio City Council did
 not establish a permanent position of City Manager/Chief of Police.  It did not set a payrate 
 for the position of City Manager/Chief of Police. 

 It was understood that Ramirez’ services as interim City Manager would be 
 temporary.  Ramirez was compensated for the additional hours he was required to work
 beyond his normal working hours as Chief of Police in order to meet the added but 
 temporary responsibilities of the position. 

 Ramirez received the payrate, uniform allowance and longevity pay he was entitled to
 as Chief of Police when he received the additional compensation for acting as the interim
 City Manager.  The monthly compensation Ramirez received as interim City Manager was
 not pursuant to any labor policy or agreement and it was not available to other City of Indio
 employees who were similarly situated.  It was earned for the valuable services Ramirez 
 provided in excess of the hours he normally worked as Chief of Police.4 

 The performance bonus Ramirez received as interim City Manager was not pursuant
 to any labor policy or agreement and it was not available to other similarly situated City of
 Indio employees.  It was earned during his final compensation period and it was not awarded
 as a result of meeting formal goals and objections previously identified.  It was earned for 
 services Ramirez provided in excess of the hours he normally worked as Chief of Police. 

 The compensation Ramirez received as interim City Manager – both the monthly
 payments and the performance bonus – were for services provided in excess of the hours
 Ramirez served as Chief of Police.  An unfunded liability over and above PERS’ actuarial
 assumptions would exist if Ramirez’ were to receive a service retirement benefit based in 

 Government Code section 20635 provides in pertinent part: 

 “If a member concurrently renders service in two or more positions, one or more of which 
 is full time, service in the part-time position shall constitute overtime.  If two or more 
 positions are permanent and full time, the position with the highest payrate or base pay 
 shall be reported to this system.” 
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 ___________________________________ 

 part on the compensation he earned as interim City Manager in his final year of employment
 with the City of Indio. 

 Good Cause Exists to Sustain CalPERS’ Decision to Exclude 
 from the Calculation of Ramirez’ Retirement Benefit Allowance 
 All Compensation Ramirez Received as Interim City Manager 

 13.  Good cause exists to sustain the Chief Executive Officer’s determination that 
 the disputed payments made to Roy T. Ramirez in connection with his service as the interim
 City Manager, City of Indio, be excluded from the calculation of his service retirement
 benefit allowance. 

 This conclusion is based on all Factual Findings and on all Legal Conclusions. 

 ORDER 

 The Chief Executive Officer’s determination that the disputed payments made to Roy
 T. Ramirez in connection with his service as the interim City Manager, City of Indio, be
 excluded from the calculation of his service retirement benefit allowance is sustained. 

 Dated:   September 18, 2000 

 JAMES AHLER 
 Administrative Law Judge
 Office of Administrative Hearings 
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